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5. With regard to the abstract 

fx] the text is approved as submitted by the applicant. 

| | the text has been established, according to Rule 38.2(b), by this Authority as it appears in Box No. IV. The applicant 
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□ Box No. Ill Non-establishment of opinion with regard to novelty, inventive step and industrial applicability 

□ Box No. IV Lack of unity of invention 

M Box No. V Reasoned statement under Rule 43b/s.1 (a)(i) with regard to novelty, inventive step or industrial 
applicability; citations and explanations supporting such statement 

□ Box No. VI Certain documents cited 

M Box No. VII Certain defects in the international application 

Box No. VIII Certain observations on the international application 
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written opinion of the International Preliminary Examining Authority ("IPEA"). However, this does not apply where 
the applicant chooses an Authority other than this one to be the IPEA and the chosen IPEA has notifed the 
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Box No. I Basis of the opinion 

1 . With regard to the language, this opinion has been established on the basis of the international application in 
the language in which it was field, unless otherwise indicated under this item. 

□ This opinion has been established on the basis of a translation from the original language into the following 
language , which is the language of a translation furnished for the purposes of international search 
(under Rules 12.3 and 23.1(b)). 

2. With regard to any nucleotide and/or amino acid sequence disclosed in the international application and 
necessary to the claimed invention, this opinion has been established on the basis of: 

a. type of material: 

□ a sequence listing 

□ table(s) related to the sequence listing 

b. format of material: 

□ in written format 

□ in computer readable form 

c. time of filing/furnishing: 

□ contained in the international application as filed. 

□ filed together with the international application in computer readable form. 

□ furnished subsequently to this Authority for the purposes of search. 

3. □ In addition, in the case that more than one version or copy of a sequence listing andtor table relating thereto 

has been filed or furnished, the required statements that the information in the subsequent or additional 
copies is identical to that in the application as filed or does not go beyond the application as filed, as 
appropriate, were furnished. 

4. Additional comments: 



Form PCT/IPEA/237 (January 2004) 



WRITTEN OPINION OF THE International application No. 
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Box No. II Priority 

1 . S The following document has not been furnished: 

H copy of the earlier application whose priority has been claimed (Rule 43£>/s.1 and 66.7(a)). 

□ translation of the earlier application whose priority has been claimed (Rule 43£>/s.1 and 66.7(b)). 

Consequently it has not been possible to consider the validity of the priority claim. This opinion has 
nevertheless been established on the assumption that the relevant date is the claimed priority date. 

2. □ This opinion has been established as if no priority had been claimed due to the fact that the priority claim 

has been found invalid (Rules 43£>/s.1 and 64.1). Thus for the purposes of this opinion, the international 
filing date indicated above is considered to be the relevant date. 

3. Additional observations, if necessary: 



Box No. V Reasoned statement under Rule 43i>/s.1 (a)(i) with regard to novelty, inventive step or 
industrial applicability; citations and explanations supporting such statement 



1. Statement 



Novelty (N) 


Yes: 


Claims 


1-43 




No: 


Claims 




Inventive step (IS) 


Yes: 


Claims 


4,6,14,19-21,25-27,33-35,43 




No: 


Claims 


1 -3,5,7-1 3,1 5-18,22-24,28-32,36-42 


Industrial applicability (IA) 


Yes: 


Claims 


1-43 




No: 


Claims 





2. Citations and explanations 



Box No. VII Certain defects in the international application 

The following defects in the form or contents of the international application have been noted: 
see separate sheet 



Box No. VIII Certain observations on the international application 

The following observations on the clarity of the claims, description, and drawings or on the question whether the 
claims are fully supported by the description, are made: 

see separate sheet 
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1 Re Item V. 

1 .1 The following documents are referred to in this communication: 

D1 : US-B-6 397 2601 (HISCOCK JAMES SCOTT ET AL) 28 May 2002 (2002- 
05-28) 

D2: US-B-6 295 2761 (BHASKAR RAGULA ET AL) 25 September 2001 (2001- 



1 .2 Document D1 discloses, according to features of claim 1 , a method controlling the 
distribution of traffic flow in a load-sharing redundancy group comprising a first 
gateway device and a second gateway device configured to forward packets sent 
from hosts (Fig. 3; col. 6, lines 21-32), comprising: 

assigning a first plurality of forwarding addresses to the first gateway device 
(Fig. 3: R1, MAC-MB, MAC-MA); 

assigning a second plurality of forwarding addresses to the second gateway 
device (Fig. 3: R2, MAC-MB, MAC-MA); 

distributing the forwarding addresses to hosts to use in sending packets to 
the redundancy group (col. 7, lines 8-26); 

the hosts sending packets using the distributed forwarding addresses (col. 7, 
lines 27-44); 

The method defined by claim 1 differs from that known method in that the traffic 
flows can be adjusted by measuring flows and comparing it to a target. The 
distribution of load can thus be dynamically changed. 

However, these features have already been employed for the same purpose in a 
similar method, see document D2, col. 15, lines 16 to 51. It would be obvious to 
the person skilled in the art, namely when the same result is to be achieved, i.e. 
dynamically change the load distribution, to apply these features with correspond- 
ing effect to a method according to document D1, thereby arriving at a method 
according to claim 1 . 



Hence, no inventive step is present in the subject-matter of claim 1 (Article 33(3) 
PCT). 



09-25) 
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1 .3 Independent claim 10 relates to a method comprising substantially the same 
features as the method defined by claim 1. Independent claims 15, 24, 30 and 
39 relate to respective devices implementing the method defined by claims 1 and 
10 and having corresponding apparatus features. Hence, the subject-matter of 
claims 10, 15, 24, 30 and 39 is also not based on an inventive step (Article 33(3) 
PCT). 

1 .4 Dependent claims 2, 3, 5, 7-9, 11-13,1 6-1 8, 22-23, 28, 29, 31 , 32, 36, 37, 38, 40- 

42 do not contain any features which, in combination with the features of any 
claim to which they refer, meet the requirements of the PCT in respect of inventive 
step because their features are either directly derivable from the prior art (D1, D2; 
see the international search report) or represent merely obvious design options. 

1 .5 The subject-matter of dependent claims 4, 6, 14, 19-21, 25-27, 33-35 and 43 is 
not rendered obvious by the prior art. Load distribution is done using a hash of 
the source MAC address according to D1. Document D2 does not disclose any 
details of the load distribution algorithm. The load distribution according to claims 
4, 6, 14, 19-21, 25-27, 33-35 and 43 based on forwarding addresses flexibly 
assigned to routers provides an advantage in that a changed load distribution 
becomes immediately effective because packets addressed to the MAC 
addresses cached by clients will automatically be diverted to the router to which 
the address has been newly assigned. According to D1, the router is determined 
when responding to an ARP request. Cached MAC addresses will thus always be 
routed to the same router even after changing the load distribution (e.g. according 
to D2), i.e. changes become effective only when the cache is refreshed by a new 
ARP request. 

The subject-matter of claims 4, 6, 14, 19-21, 25-27, 33-35 and 43 therefore 
meets the requirements of Articles 33(2) and (3) PCT with regard to novelty and 
inventive step. 
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2 Re Item VII. 

2.1 Independent claims 1,10, 15, 24, 30 and 39 are not in the two-part form in 
accordance with Rule 6.3(b) PCT, which in the present case would be appropriate, 
with those features known in combination from the prior art (document D1 : see the 
comments and citations in item V) being placed in the preamble (Rule 6.3(b)(1) 
PCT) and with the remaining features being included in the characterising part 
(Rule 6.3(b)(ii) PCT). 

2.2 The features of the claims are not provided with reference sighs placed in 
parentheses (Rule 6.2(b) PCT). 



3 Re Item VIII. 

3.1 It is clear from the description and the drawings that the following features are 
essential to the definition of the claimed invention: 

a forwarding address is re-assigned to a different gateway device so as to adjust 
the traffic flow 

No alternative has been disclosed for the step of adjusting. The load balancing 
scheme of the claimed invention is entirely based on the assignment of 
forwarding addresses to gateways. An adjustment of the load distribution can thus 
only be achieved by changing the address assignment. 

Since independent claims 1,10, 15, 24, 30 and 39 do not contain this feature 
they do not meet the requirement following from Article 6 PCT taken in 
combination with Rule 6.3(b) PCT that any independent claim must contain all the 
technical features essential to the definition of the invention. 

Note: the formulation "adjust the measured traffic flow using one of the forwarding 
addresses" does also not clearly differentiate the claimed method against the prior 
art. The load balancing method disclosed in D2 does also "use" the MAC 
addresses of the routers in ARP responses so as to balance the load between the 
routers based on measurements of the current load. 



Form PCT/Separate Sheet/237 (Sheet 3) (EPO-January 2004) 





WRITTEN OPINION OF THE 
INTERNATIONAL SEARCHING 
AUTHORITY (SEPARATE SHEET) 



International application No. 



PCT/US2004/019617 



3.2 Although method claims 1 and 10 and apparatus claims 15, 24, 30 and 39 have 
been drafted as separate independent claims, they appear to relate effectively to 
the same subject-matter and to differ from each other only with regard to the 
definition of the subject-matter for which protection is sought and in respect of the 
terminology used for the features of that subject-matter. The aforementioned 
claims therefore lack conciseness and as such do not meet the requirements of 
Article 6 PCT. 

3.3 The vague and imprecise statement in the description on page 21 (last two lines: 
"full scope of equivalents whether foreseeable or unforeseeable now or in the 
future') implies that the subject-matter for which protection is sought may be 
different to that defined by the claims, thereby resulting in lack of clarity (Article 6 
PCT) when used to interpret them. 
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